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The worldwide AIDS epidemic has posed an extraordinary array of ethical and legal 
challenges. The work presented here reviews three issues at the heart of the matter: 
discriminab’on against HIV-infected people, the limits of confidentiality, and the 
exercise of coercive government powers to limit spread of the disease. Because the 
authors are most familiar with the U.S. experience, the review deals primarily with 
the history of the epidemic in the United States and public responses to it in that 
country. 

cquired immunodeficiency syn- 
,drome (AIDS), the first epidemic 

disease to strike advanced industrial na- 
tions in more than a generation, has 
posed an extraordinary array of ethical 
and legal challenges. As a lethal illness, 
spread in the context of the most intimate 
relationships, it has forced examination 
of difficult questions about the appropri- 
ate public health role of the State. As a 
disease of the socially vulnerable (those 
who have been additionally subject to ir- 
rational reactions stemming from fears 
associated with HIV infection) AIDS has 
compelled modern societies to face issues 
involving the need to employ the power 
of the State to protect the weak at mo- 
ments of social stress. 

Both roles of government-that of ad- 
vancing the public health and that of 
defending the weak-have been called 
upon in the first years of the AIDS epi- 
demic. And although these roles have at 
times been in conflict, more often (and in 
ways that have reversed conventional as- 
sumptions) it has been clear that the pro- 
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tection of the public health and of the 
weak and vulnerable have been inter- 
dependent. Moreover, a common theme 
has emerged: that aggressive protection 
of the public health requires the State’s 
coercive powers to be exercised with the 
greatest restraint, and that creation of a 
social climate of trust is central to the 
efforts to foster mass behavioral change. 

Both ethical considerations and prag- 
matic concerns have contributed to the 
adoption of public health strategies that 
can be broadly defined as voluntaristic- 
stressing mass education, counseling, re- 
spect for privacy. Yet within the broad 
voluntaristic strategy there have been 
tensions, sometimes unresolved. Differ- 
ences among Western liberal societies 
have been reflected in the salience given 
to some matters, the extent to which pro- 
posed interventions have been deemed 
problematic or of no particular moment, 
the compromises that have been struck. 
The contrast with authoritarian societies 
has been more stark. 

In this essay we will survey three is- 
sues at the juncture of ethics, law, and 
public policy: discrimination against 
those with HIV infection, confidentiality 
and its limits, and the exercise of com- 
pulsory State powers to limit the spread 
of HIV infection. 

Much of our detailed discussion will be 
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drawn from the experience of the United 
States. It is the epicenter of the epidemic 
in the developed world. It is also the na- 
tion where an extraordinary range of 
AIDS-related legal activity has occurred 
and where the most vigorous debate 
about the ethical issues posed by the 
threat of HIV has taken place. A close 
examination of the course of events in the 
United States provides an opportunity to 
point out options that other societies 
might well consider. It will also reveal in 
a sobering way certain paths to be 
avoided. We have thus made a virtue of 
necessity, the United States’ experience 
being the case that we know best. 

DISCRIMINATION 

Times of epidemic are also times of so- 
cial tension. Fears exacerbate already- 
extant divisions, revealing deepening so- 
cial fault lines. So it is not surprising that 
discrimination against persons with HIV 
infection has become a worldwide phe- 
nomenon. The AIDS virus has divided 
individuals, nations, and ethnic, cultural, 
and sexual groups; and the potential for 
greater division is ever-present. 

On an international plane, some Amer- 
icans have blamed Haitians and Africans 
for the epidemic; some Africans have 
blamed Europeans; in Japan, foreigners 
have been blamed; and the French 
“Right” has blamed Arab immigrants 
(1). This dreary process is not new, as 
William McNeill has shown in his social 
history of epidemics, Plagues and Peo- 
ple (2). 

A natural corollary, and an echo of the 
international quarantines dating from the 
fifteenth century, has been the creation of 
travel barriers. Much of the Far East and 
Middle East, for example, have placed 
impediments in the way of travel by re- 
turning nationals, foreign students, and 
foreign businessmen infected with HIV 
(3). And an ever-growing list of nations 

demands proof of long-term visitors that 
they are free of HlV infection. 

HIV infection has also been used as a 
rationale for excluding people from a 
range of critical social activities. America 
has read all too frequently about children 
with HIV being turned away from 
schools, of employees dismissed from 
their jobs and losing their life or health 
insurance, and of AIDS patients being 
denied appropriate treatment or being 
forced by circumstances to stay in hospi- 
tals because they no longer have a home. 
Hundreds of cases have been brought be- 
fore courts and human rights commis- 
sions in the United States by people with 
HIV claiming discrimination. Examples 
of discrimination have also been reported 
in many other nations. 

Discrimination based upon an infec- 
tious condition can be as inequitable as 
discrimination based on other morally 
irrelevant grounds such as race, gender, 
or handicap. The U.S. Supreme Court 
has recognized that “society’s accumu- 
lated myths and fears about disability 
and disease are just as handicapping as 
are the physical limitations that flow 
from actual impairment. Few aspects of 
handicap give rise to the same level of 
public fear and misapprehension as con- 
tagiousness.“s 

But there is a critical difference be- 
tween discrimination based upon race or 
gender and discrimination based upon 
disease status. An infection is potentially 
transmissible and can affect a person’s 
abilities to perform work-related tasks. A 
decision to exclude an HIV-infected per- 
son from certain activities because of a 
real risk of transmission or relevant per- 
formance criteria would be understand- 
able and would not breach anti- 
discrimination principles. However, 
denying such persons rights, benefits, or 

3School Board of Nassau County v. Arline, 107 s.Ct. 
1123 (1987). 
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privileges where health risks are only 
theoretical or very rare, and when per- 
formance is adequate, is morally unac- 
ceptable. Since the risk of transmission of 
HIV in most settings is remote 
(4), and since persons with HIV infection 
may function normally when not 
experiencing serious symptoms, there 
are no morally acceptable grounds for 
discrimination. 

Irrational fears of AIDS are typically at 
the root of HIV-related discrimination. 
Public opinion surveys reveal that a con- 
sistent minority harbors anxieties about 
and antipathies toward those with HIV 
infection. In the United States some one- 
fourth of the public believes people with 
HIV should be excluded from schools, 
workplaces, and other public settings. 
Twenty-five percent also assert that indi- 
viduals suffering from HIV-related disor- 
ders should not be treated with compas- 
sion. Such findings have been replicated 
in many regions of the world (5). Fueling 
both anxieties and antipathies is often a 
visceral hostility to those groups popu- 
larly linked to AIDS-gay men, drug 
users, and prostitutes. 

Not only is discrimination against the 
HIV-infected morally wrong, it can also 
be counterproductive from the stand- 
point of public health. The Institute of 
Medicine (6), the American Medical As- 
sociation (7), the Presidential Commis- 
sion on the HIV Epidemic (8), and federal 
and state health officials in the United 
States, as well as public health officials in 
many other nations and at the World 
Health Organization (9, 20) have all 
termed HIV-based discrimination un- 
justifiable and inimical to the struggle 
against AIDS. 

Fears of a breach of confidentiality and 
subsequent discrimination discourage in- 
dividuals from cooperating with vital 
public health programs and receiving 
treatment for sexually transmitted dis- 
eases and drug dependency. These fears 

also mobilize opposition to routine vol- 
untary testing and counseling among 
people with high-risk behaviors. Such re- 
sistance to testing might well melt away 
if individuals believed they were strongly 
protected by the law. 

In the United States the Federal Reha- 
bilitation Act of 1973, section 504, pro- 
hibits discrimination against “otherwise 
qualified” handicapped individuals. 
There is little doubt among legal scholars 
that the 1973 Act applies to AIDS, and 
probably to HIV infection (11, 12). A re- 
cent amendment to the Rehabilitation 
Act states that a person with a contagious 
disease or infection is protected if he or 
she does not “constitute a direct threat to 
health or safety” and is able “to perform 
the duties of the job” (13). Lower courts, 
moreover, have consistently held that 
HIV-related diseases, including asymp- 
tomatic HIV infection, are covered under 
the 1973 Act.46 The major limitation of 
the 1973 Act is that it is applicable only to 
programs receiving federal financial as- 
sistance and does not extend in any sig- 
nificant way into the private sector. 

The 50 states and the District of Colum- 
bia have handicap statutes similar to the 
Federal Rehabilitation Act. In all jurisdic- 
tions except five, handicap statutes pro- 
hibit discrimination against employees in 
both the private and public sectors. In 34 
states the courts,7,s human rights com- 

Vhalk v. Orange County Department of Educa- 
tion, 832 E2d 1158 (9th Cir.) (1987). 

aDoe v. Ceninela Hospital, 57 u.s.1.w. 2034 
(U.S.D.C.D.C. Cal.) (1988). 

6Ray v. School District of DeSoto County, 666 F. 
Supp 1524 (M.D. Fla.) (1987). 

7Shuttlesworth v. Broward Cty., 639 F. Supp 654 
(SD. Fla.) (1986). 

aCronan v. New England Tel. Co. (Mass. Sup. Ct. 
No. 80332) (Aug. 15, 1986). Goaded by their pa- 
tients and their research subjects, ohvsicians and 
scientists have amplified thecall fdr irotection of 
clinical records and research files. Even before dis- 
covery of the virus etiologically linked to the pro- 
found collapse of the immune systems of those 
who were infected, and before the development 
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missions, or attorneys general have for- 
mally or informally declared that hand- 
icap laws apply to AIDS or HlV infection 
(14). 

A recent global survey of AIDS legisla- 
tion for the World Health Organization 
found that only five of the 77 nations sur- 
veyed had express provisions for the pro- 
tection of people with AIDS (3). Whether 
other nations take the path of legislative 
enactment, create human rights commis- 
sions with the authority to investigate 
cases of discrimination and enforce 
norms of equity, or rely on other forms of 
government intervention, what is critical 
is that as a matter of public policy those 
vulnerable because of HIV infection be 
protected. The most elemental notions of 
human dignity as well as the public 
health require no less. 

CONFIDENTLALL’TY AND ITS 
LIMITS 

The threat of discrimination has had a 
profound impact on the extent to which 
the most articulate among those at risk 
for HIV infection have demanded iron- 
clad protection of confidentiality. 

Both ethical and pragmatic factors con- 
tributed to the remarkable emergence of 
a strong public health interest in articu- 
lating and fostering a regime of confiden- 
tiality early in the AIDS epidemic. In the 
face of a serious challenge to communal 
well-being, the lesson was clear: Privacy 
and confidentiality are critical to the pub- 
lic health. 

When HIV antibody testing began in 
mid-1985, the importance of protecting 
confidentiality was already well-under- 
stood. Because the test provided the oc- 

and mass production of the test designed to detect 
antibody to that virus, researchers, public health 
officials, and clinicians were thus compelled to ad- 
dress the concerns of the populations most at risk 
for the new disease (15). 

casion for identifying infected but 
asymptomatic individuals who would 
then be subject to employment, housing, 
and insurance discrimination, public 
health officials responded by underscor- 
ing the critical importance of confiden- 
tiality. Indeed, as the United States Cen- 
ters for Disease Control (CDC) moved 
toward recommendations for large-scale 
voluntary testing to accompany an ag- 
gressive counseling campaign, they em- 
braced a posture on confidentiality and 
the need for state and federal legislation 
to protect HIV records that was striking 
(26). For those who could not be reas- 
sured, for those who believed that no 
system of confidentiality protection could 
protect infected persons from the threat 
of irrational social reactions, health offi- 
cials responded by providing for testing 
under conditions of anonymity (17). 

In time, the defense of confidentiality 
endorsed by the Surgeon General, the 
Association of State and Territorial 
Health Officials, the American Medical 
Association, the Institute of Medicine, 
the National Academy of Sciences, and 
the Presidential Commission on the HIV 
Epidemic was to become a centerpiece of 
the political culture of the national AIDS 
epidemic. Even before AIDS, all 50 states 
had enacted generally strong legislative 
and administrative protection against 
breaches of medical confidentiality. Since 
the HIV epidemic’s advent a majority of 
the states have gone further-spurred on 
by public health officials and advocates of 
the interests of those most at risk-enact- 
ing specific statutes to safeguard the con- 
fidentiality and privacy of individuals in- 
fected or perceived to be infected with 
HIV (28). (Internationally, 26 of the 77 
countries surveyed for the World Health 
Organization were found to have legisla- 
tion regulating confidentiality-3.) 

Despite such institutional support, and 
despite the forceful resistance to political 
pressures for weakening the commit- 
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ment to protect confidentiality, there 
were tensions within the broad medico- 
political alliance forged in the epidemic’s 
first years. Within the United States, 
these were most obvious in debates over 
reporting positive HIV test findings by 
name to public health departments and 
in disputes over the extent to which con- 
fidentiality might be breached in order to 
warn unsuspecting sexual partners. 

Confidential Reporting of HIV 
Infection 

Soon after the recognition of AIDS by 
the CDC, state and local health depart- 
ments had moved to require that physi- 
cians and hospitals report, by name, 
those diagnosed with the new syndrome, 
thus extending to AIDS the policy that 
governed venereal and other infectious 
diseases. The aforementioned global sur- 
vey of AIDS legislation for WHO found 
that 51 of the 77 responding nations had 
enacted legislation for compulsory re- 
porting (notification) of AIDS cases. The 
United Kingdom Advisory Group has 
taken a contrasting view, recommending 
that AIDS not be reportable by law (3). 

U.S. officials believed that only such 
named reporting would permit those re- 
sponsible for the public health to have an 
accurate epidemiologic picture of the dis- 
ease with which they were confronted. 
Only such reporting would permit appli- 
cation of other appropriate public health 
measures to the sick. It was widely as- 
sumed that the public health required 
this abrogation of the principle of confi- 
dentiality, as had always been the case 
not only when epidemic threats were in- 
volved, but when other infectious dis- 
eases posed a challenge. 

Many believed that such reporting did 
not entail any significant breach of confi- 
dentiality as long as the public health re- 
cords thus created were insulated from 
further disclosure (or subpoena in court 

cases)-the Supreme Court had given its 
imprimatur to public health reporting re- 
quirements (Whalen zlersus Roe)-but 
others were dubious. A deep suspicion of 
government and a strong cultural tradi- 
tion of individualism led many physi- 
cians-at their patients’ behests-to ig- 
nore reporting requirements, especially 
where stigmatized illnesses such as sexu- 
ally transmitted diseases were involved. 

It is thus remarkable, given the sa- 
lience of concerns about the privacy of 
individuals with AIDS, that there was lit- 
tle resistance to efforts to mandate case 
reporting by name. However, the relative 
ease with which AIDS was incorporated 
under state and local health requirements 
governing the reporting of communica- 
ble and infectious diseases-in the 
United States such public health regula- 
tions are governed by state rather than 
national law-did not extend to efforts to 
make results of the antibody tests report- 
able (19). 

The first successful attempts to man- 
date public health reporting of HIV anti- 
body test results in the United States 
came in Colorado, a state with relatively 
few AIDS cases. Proponents of reporting 
argued that it could alert responsible 
health agencies to the presence of people 
likely to be infected with a dangerous vi- 
rus; allow such agencies to ensure that 
such people were properly counseled 
about the significance of their laboratory 
tests and about what they needed to do 
to prevent further transmission of the vi- 
rus; permit those charged with monitor- 
ing the prevalence of AIDS virus infec- 
tion to better accomplish their tasks; and 
create the possibility of expeditiously 
notifying the infected when effective 
antiviral therapeutic agents became 
available. 

On these grounds it was asserted that 
failure to undertake the logical step from 
reporting AIDS to reporting asymptoma- 
tic infection with the AIDS virus would 
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represent a dereliction of professional 
public health responsibility in the face of 
a new deadly disease. Responding to 
concerns about potential breaches in the 
confidentiality of health department re- 
cords that could result in social ostra- 
cism, loss of insurability, and loss of em- 
ployment, stat; health officials asserted 
that the system for protecting such public 
health records had been effective for de- 
cades. There was no reason to believe 
that in the case of infection with the 
AIDS virus the record would be 
tarnished. 

However, those whose lives had led 
them to fear the intrusions of the State- 
whatever the putative benign purpose- 
were intent on thwarting the move to- 
ward reporting. Regardless of the historic 
and prevailing standards of confiden- 
tiality that governed public health rec- 
ords, argued opponents, a repressive 
turn caused by the hysteria associated 
with AIDS could well result in social poli- 
cies that even proponents of reporting 
would consider anathema. Ironically, gay 
leaders and civil liberties groups argued, 
reporting by name would subvert the 
public health by driving high-risk indi- 
viduals away from testing. To these ob- 
jections the advocates of reporting re- 
sponded, “The issue before us is the 
reality of a tragic epidemic of AIDS, not 
the theoretical risk [that] our confiden- 
tiality system will be breached” (20). 

It was a setback for those who feared 
the impact of reporting that the final re- 
port of the President’s Commission on 
the HIV Epidemic, issued in June 1988 
(a), which so forcefully defended the cen- 
trality of confidentiality to the public 
health, recommended that all states fol- 
low the course first taken by Colorado- 
and subsequently followed by an increas- 
ing number of states (18 as of this writ- 
ing). Ultimately more significant, there 
now appear to be fissures in the broad 
alliance that had opposed named public 

health reporting in states where the level 
of infection is relatively high. In New 
York State, for example, the Health Com- 
missioner was challenged in court by ma- 
jor constituents of the medical profession 
in a suit demanding that the state’s 
steadfast refusal to mandate reporting be 
reversed.9 Though the court rejected the 
claims of the plaintiffs, the suit indicated 
that the shared perspective of the first 
years of the epidemic was no longer a 
matter to be taken for granted. 

The debate over reporting reveals the 
ambivalence, or even deep tension, that 
exists in the United States between re- 
spect for personal privacy and the social 
welfare perspective of public health. In 
other countries, reporting of HIV infec- 
tion has been initiated without fanfare. In 
such settings the very concept of privacy 
does not preclude such reporting. In 
Scandinavia, for example, under an 
ethos that gives priority to social welfare, 
reporting of HIV using numerical identi- 
fiers has been undertaken without con- 
troversy (3). 

What is critical for policy-makers to 
consider as they contemplate the pros- 
pect of HIV reporting is the impact such 
measures might have on the goal of limit- 
ing the spread of AIDS. That is the public 
health standard against which all inter- 
ventions must be judged. It is also the 
preeminent ethical and legal standard 
against which proposed actions must be 
measured. In nations where public 
health records are fully shielded from 
disclosure, the conditions for reporting 
exist. Such conditions are necessary but 
not sufficient. Most critically, a clear and 
rational public health justification for 
named reporting exists. It is not adequate 
to propose such a course simply because 
the “public health tradition” appears to 
dictate it. If the legacy of the historic ex- 

9New York State Society of Surgeons et al. v. 
Axelrod. 
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perience of those most at risk for HIV in- 
fection would lead them to avoid testing 
because of reporting, to move in such a 
direction would be a grave error. The res- 
olution of such conflicts will not be found 
in the articulation of abstract principles, 
but rather in the complex political pro- 
cess of building the foundations of 
confidence. 

Warning Third Parties 

Despite the well-established role of 
public health departments in identifying 
and notifying the sexual contacts of those 
reported to have venereal diseases, this 
strategy of intervention-designed to 
break the chain of disease transmission- 
played no role in the early response to 
AIDS. Not until 1985, with development 
of the antibody test, was it possible to 
consider contact tracing, since only the 
test made it possible to detect the asymp- 
tomatic carriers of the AIDS virus. But 
even after the test became available and it 
was realized that antibody-positive indi- 
viduals were also carriers of m, contact 
notification was almost never undertaken 
by public health departments in the 
United States. Matters of practicality as 
well as concern about privacy were in- 
volved (19). 

Fueling the opposition was deep suspi- 
cion about how notification would 
broaden the extent to which the State 
would have in’ its possession the names 
of the infected, or those whose behavior 
placed them at increased risk of infection. 
Contact tracing also raised the specter of 
the State seeking information about inti- 
mate affairs and creating lists of sexual 
partners. Thus, although contact notifica- 
tion programs were predicated upon the 
voluntary cooperation of the “index 
case” in providing the names of those 
who might have been infected, and upon 
a promise to preserve the anonymity of 
the individual providing the names, such 

programs were viewed as dangerous. 
Notifying the potentially infected, even 
for purposes of warning them about the 
risk they might pose to others, would 
represent one more step in a threatening 
course. In the calculus that thus pre- 
vailed, the right to privacy took prece- 
dence over the right to know information 
critical to the shaping of sexual and pro- 
creative decisions. 

Because of such anxieties, concerns 
about the costs of such a labor-intensive 
preventive intervention, and uncertainty 
about how the absence of therapeutic in- 
tervention affected the applicability of 
the traditional rationale for notification, 
public health officials were notably reluc- 
tant to undertake such programs. When 
they did so, it was typically in relatively 
low-prevalence areas. It was not until late 
1987 that New York City, the epicenter of 
the U.S. epidemic, overcame its initial 
opposition to contact notification and 
made plans to offer the assistance of pub- 
lic health aides to those who could not, 
because of fear or shame, personally no- 
tify past partners who might have been 
unknowingly infected with HIV 

By mid-1988 little was left of the frac- 
tious controversy. The Association of 
State and Territorial Health Officials (22), 
the National Academy of Sciences and 
the Institute of Medicine (6), and the 
Presidential Commission on the HIV Epi- 
demic (8) had all given their endorse- 
ments to such efforts. The fierce opposi- 
tion by gay leaders had all but vanished. 
And so, the ideologic battle having been 
resolved, what remained were the diffi- 
cult questions centering on the epidem- 
iologic circumstances that could provide 
an appropriate context for so individu- 
alized and so costly an approach to warn- 
ing those placed at risk of HIV infection 
through sexual behavior or drug use. 

Interest in the possible role of contact 
tracing as part of an overall strategy to 
control the spread of HIV is reflected in a 
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1989 consultation by the WHO Global 
Program on AIDS. Also, 12 of the 77 
countries included in the previously cited 
international survey reported the use of 
contact tracing to identify new cases as a 
way of preventing the further spread of 
HIV (3). 

There is no question that partner noti- 
fication will be most appropriate in low- 
prevalence areas, where general educa- 
tion and warnings about the risk of infec- 
tion may be less effective. So too is it 
clear that partner notification has a spe- 
cial role to play in alerting unsuspecting 
individuals, even in high-prevalence 
areas, that they may have been infected- 
the paradigmatic case being the female 
partners of bisexual men. Especially 
where deep suspicions and fears about 
coercion and unwarranted disclosure ex- 
ist, however, public health officials will 
have to develop programs that display 
respect for both index cases and contacts, 
and will have to demonstrate a capacity 
to understand the fears of those with 
whom they are working. In particular, 
the traditional standards of voluntarism 
and protection of the anonymity of the 
index case must be preserved-a critical 
issue now that some legislatures have be- 
gun to consider mandatory measures. 

Finally, it would be a tragic parody of 
public health policy were the “retail” ef- 
forts to reach individuals at risk to divert 
energy and resources from the wholesale 
requirements of mass education. In the 
end, both programs of mass education 
and individual warnings must serve the 
overriding goal of slowing the spread of 
HIV infection. 

A much broader question-debated for 
many years-is when, if ever, a physi- 
cian’s duties extend beyond a patient to 
endangered third parties. The impor- 
tance of confidentiality in the clinical en- 
counter derives from two quite distinct 
sources. On moral grounds, respect for 
the patient’s dignity and autonomy is 

held to require that communications 
made with an expectation that they will 
be shielded from others be treated as in- 
violable. And, from a pragmatic perspec- 
tive, confidentiality is held critical to can- 
dor on the part of the patient; for without 
assurances of confidentiality, patients 
might be inhibited from revealing clini- 
cally relevant information. Without confi- 
dentiality the very possibility of estab- 
lishing a therapeutic relationship might 
thus be subverted. 

But despite the importance of confi- 
dentiality to the practice of medicine, 
physicians on their own, under pressure 
from colleagues, and most frequently as a 
result of state requirements, have at 
times revealed their patients’ secrets 
when some threat to the safety or well- 
being of others was involved. The moral 
and pragmatic underpinnings of confi- 
dentiality have thus yielded to superven- 
ing moral and societal claims. 

Many courts in the United States have 
acknowledged the moral imperative of 
protecting third parties in immediate 
danger. The course of judicial opinion, 
however, has been fraught with contro- 
versy. In the most celebrated case, 
Tarasoff v. Regents of the State of Califor- 
nia,*a the Supreme Court of California 
held that if a psychotherapist reasonably 
believes a patient poses a direct physical 
threat to a third party, the psychothera- 
pist must warn the endangered person. 

The Tarasoff decision produced an ava- 
lanche of concern about the extent to 
which patients would be discouraged 
from confiding their dangerous thoughts 
to their therapists. Nevertheless, most 
state supreme courts that have con- 
fronted the issue have adopted the Tar- 
asoff reasoning (22). A few have not es- 
tablished a duty to warn but only an 

Tarasoff v. Regents of the State of California, 17 
Cal. 3d 425,551 p. 2d 334, 131 Cal. Rptr. 14 (Cal. 
1976). 
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authority to do so. Under such a stan- 
dard, the determination of whether to 
warn would remain a matter of profes- 
sional discretion. 

In virtually all cases, however, the 
courts have limited their protective con- 
cern to identifiable third parties at risk of 
real and probable harm. For example, 
one court dealing with the threat of hepa- 
titis B recognized that the duty to warn 
might exist but would require disclosure 
only to named sexual or needle-sharing 
partners, not to the community at large.11 

Those who have considered the ethi- 
cal, as contrasted with the legal, dimen- 
sions of the conflict between the claims of 
confidentiality and the duty to warn have 
generally asserted that there are circum- 
stances under which the sanctity of the 
clinical encounter may be breached. 
When a physician is uniquely positioned 
to warn an identifiable individual about 
an intended grave harm, the principles of 
medical ethics cannot, according to most 
interpretations, be held to prevent the 
physician from warning the potential vic- 
tim in a timely and effective manner. 
There is less agreement, however, on the 
extent to which breaches of confiden- 
tiality under such circumstances should 
be morally obligatory or left to the physi- 
cian’s discretion. 

It is against this backdrop that clini- 
cians, public health officials, and politi- 
cians have struggled with the question of 
how to act when an HIV-infected patient 
refuses to inform identifiable, unsuspect- 
ing past or current partners about the 
dangers of infection. In the case of past 
partners, concern has centered on the 
possibility that an unknowingly infected 
individual might act as the unwitting 
agent of transmission to yet others. In the 
case of current partners, the focus has 
been on the possibility of preventing the 

“GammiU v. United States, 727 E 2d 950 (1984). 

transmission of HIV to an as yet uninfec- 
ted individual. 

As these issues were considered, it be- 
came clear that the process of warning 
past sexual partners did not require iden- 
tification of the source of potential infec- 
tion. No public health goal would be 
served by breaching the cloak of ano- 
nymity of the index case. Where an infec- 
ted individual refused to warn a current 
partner, however, the situation posed 
graver difficulties. Without revealing the 
identity of the source of potential infec- 
tion, it was possible that no effective pro- 
tective warning could be done. 

At the end of 1987 the American Medi- 
cal Association issued a broad set of 
statements on the ethical issues posed by 
the AIDS epidemic (7). In that document 
the AMA addressed the issue of warning 
in a forthright manner. Physicians were 
to try to convince patients of their obliga- 
tion to warn the unsuspecting. If they 
failed in that task they were to seek the 
intervention of public health officials. 
Only if public health officials refused or 
were unwilling to take on the responsibil- 
ity of warning was it the obligation of the 
physician to act directly. 

When the Presidential Commission on 
the HIV Epidemic addressed this issue in 
mid-1988, it too endorsed the notion that 
physicians should have the right to 
breach confidentiality in order to warn 
the unsuspecting, despite the centrality 
of confidentiality to its overall strategy 
(8). Reflecting a commitment to profes- 
sional autonomy, however, the Commis- 
sion held that the decision about whether 
to breach confidentiality was to remain 
with the physician and was not to be im- 
posed as a matter of law. 

That too was the stance of a wide spec- 
trum of public health officials and the As- 
sociation of State and Territorial Health 
Officials (22), which chose to speak of a 
“privilege to disclose” rather than a duty 
to warn. Concerned about the potential 
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public health impact of such efforts, the 
association’s mid-1988 publication, Guide 
to Public Health Practice: HIV Partner Noti- 
fication, urged that the identity of the in- 
dex case only be revealed in the “rare 
case” of ongoing exposure by an individ- 
ual who would under no conditions be 
suspected as a potential source of harm. 
Under such circumstances, the guide in- 
dicated, public health officials rather than 
clinicians should be responsible for mak- 
ing the critical determinations and 
interventions. 

In some states the legislatures have 
sought to clarify professional responsi- 
bilities. Most states have given professio- 
nals the authority to warn specified 
groups at risk for HIV but have not made 
it their duty to warn them. The groups 
involved have included spouses, emer- 
gency workers (e.g., ambulance atten- 
dants, law enforcement officials), health 
care workers, funeral workers, etc. 

In general, these laws have created 
more problems than they have solved. A 
spouse may be at risk for m, but what 
of equally vulnerable sexual or needle- 
sharing partners who are not married? At 
the same time, these statutes appear to 
sanction breaches of confidentiality in or- 
der to warn a person whose level of risk 
is exceedingly low. (A health care 
worker’s level of risk from mucous mem- 
brane exposure is considerably less than 
O.Ol%.) It was just such a slippery slope 
that worried those who have insisted on 
the absolute inviolability of the principle 
of confidentiality. 

A rational line needs to be drawn, an 
equitable and prudent standard estab- 
lished. The starting point must be the 
firm and explicit protection of confiden- 
tiality in law. Only then will it be possible 
to consider exceptions dictated by the 
need to protect. The authority to breach 
confidentiality under exceptional circum- 
stances must be formally acknowledged. 
But because of the complex balancing of 

risks and benefits, it would be a great er- 
ror to impose a duty to warn on profes- 
sional health care workers. 

COERCION AND ITS LIMITS 

Despite the progress that has been 
made in reducing the incidence of HIV 
infection-an unprecedented success for 
health education-widespread publicity 
given the potential for continued spread 
of the epidemic has charged the ongoing 
political debate. In an atmosphere of 
public health crisis, with little early pros- 
pect for effective prophylaxis, impatience 
with the repertoire of voluntary mea- 
sures has been growing (23). The fact that 
the behaviors linked to the spread of HIV 
infection are volitional and involve acts- 
sex between men, prostitution, and intra- 
venous drug use-widely regarded as im- 
moral or even criminal has also contrib- 
uted to the allure of coercion. Some have 
argued that intentional behaviors posing 
a threat to the public health should be 
subject to legal sanctions. Strident calls 
for “tougher” measures, more specifi- 
cally for isolation and criminalization, 
must be understood in this light. 

Recourse to the threat of coercion, to 
the imposition of legal controls as a way 
of facing the threat of AIDS, has been 
infrequent in the West. However, 17 na- 
tions have enacted legislation placing re- 
strictions on AIDS patients or upon envi- 
ronments conducive to the spread of 
AIDS. Twelve of these have reserved the 
right to require isolation, quarantine, or 
restricted movement of infected individ- 
uals. Nine countries have also made ex- 
posing another person to transmission of 
the AIDS virus a criminal offense. 

Czechoslovakia’s policies are typical of 
these. That country punishes intentional 
transmission of the AIDS virus by three 
years’ imprisonment and negligent expo- 
sure of others by one year’s imprison- 
ment or a fine. The Soviet Union is par- 
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titularly restrictive, punishing knowing 
exposure of another person to the AIDS 
virus by five years’ “deprivation of lib- 
erty” and knowing transmission of the 
AIDS virus by eight years’ “deprivation 
of liberty.” Several states or territories of 
Australia punish the falsifying of health 
certificates for donated blood or other bi- 
ological material by a fine and/or up to 
three years’ imprisonment (3). 

By far the most coercive approach to 
AIDS has been adopted in Cuba. There a 
decision has been made to screen the en- 
tire population (a third of the nation has 
already been tested). Such screening is 
mandatory. The first groups to be tested 
have been those traveling outside Cuba 
since 1975, those having regular contact 
with foreigners traveling in Cuba, all stu- 
dents coming to study in Cuba, all preg- 
nant women, all prisoners, all patients 
being treated for sexually transmitted 
diseases, and the sexual contacts of those 
found to be infected. Some geographi- 
cally based mass mandatory testing has 
also been undertaken. 

All those testing positive for antibody 
to HIV are placed in a quarantine center 
located in a Havana suburb. Thus far, 
some 250 have been incarcerated. Parents 
who are infected are separated from their 
uninfected children, who may not live at 
the quarantine camp. Married couples in 
which one partner is infected are sepa- 
rated. Those who are isolated may visit 
family members and friends every sev- 
eral weeks, but only under the supervi- 
sion of a chaperon. Married individuals 
may visit their uninfected partners, and 
after full warnings to each about the risks 
of transmission may have sexual rela- 
tions. Unmarried residents of the quaran- 
tine center are prohibited from having 
sexual relations. 

Though isolation of people with HIV 
infection has rarely occurred in the 
United States, an increasing number of 
state legislatures have enacted statutes 

that permit such control. These statutes 
authorize confinement of infected people 
who engage in dangerous behavior, 
rather than confinement on the basis of 
disease status alone. 

The distinction between antiquated 
disease-based isolation (the standard in 
Cuba) and more modern behavior-based 
isolation is pivotal. The former is con- 
cerned with an immutable health status 
and assumes that the infected pose a 
threat to the community. Such assump- 
tions derive from the infectious nature of 
the diseases prevalent at an earlier time 
(24). Behavior-based isolation is more di- 
rectly targeted to the prevention of dan- 
gerous acts and is linked to diseases that 
are transmitted as a result of volitional 
behavior. 

Isolation under public health law, 
whether status-based or behavior-based, 
represents a challenge to fundamental 
conceptions of liberty, because it can be 
imposed upon a competent and unwill- 
ing person without the procedural pro- 
tection typically afforded those con- 
fronted with the threat of criminal 
conviction (25). As in the case of criminal 
sanctions, the State seeks to restrict the 
liberty of those it isolates under public 
health law because of a concern for the 
welfare of others. But unlike the criminal 
sanction, which is typically time-limited, 
isolation measures tend to be open- 
ended. From the public health perspec- 
tive, the primary concern is not what the 
individual has done in the past but rather 
what this individual will do in the future. 
Prevention rather than retribution and 
deterrence is the goal. 

Of course, isolation based on past be- 
havior and limited by a willingness to as- 
sume that after some period of control a 
change in behavior might be expected 
would be less repressive than imposition 
of control based on serologic status 
alone. But grave problems would remain. 
After how much time would release be 
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contemplated? And after what degree of 
certainty about the course of future be- 
havior had been attained? At stake here 
are the most fundamental matters defin- 
ing the authority of the State in a liberal 
society. 

In the context of AIDS, any suggestion 
that isolation measures should be widely 
applied to individuals who fail to adopt 
acceptable behaviors must address not 
only such theoretical matters but a crucial 
practical question as well: Would the 
widespread adoption and vigorous en- 
forcement of public health isolation mea- 
sures affect the course of the AIDS epi- 
demic? There is considerable doubt that 
the public health would be secured by 
such measures. Individuals would be 
controlled, but the goal of mass behav- 
ioral change could be adversely affected. 
Fears generated by the threat of isolation 
could discourage members of high-risk 
groups from seeking testing or speaking 
candidly to counselors about past behav- 
ior or behavioral intentions. 

Policy-makers and public health offi- 
cials ought to consider all the potential 
ramifications of isolation before they em- 
brace such control measures. Appear- 
ances may be deceiving and may have 
counterproductive consequences. Cer- 
tainly, as the role of such control mea- 
sures is considered, it will be important 
to focus on the potential for affecting con- 
ditions that give rise to threatening be- 
haviors. The provision of drug abuse 
treatment programs and the provision of 
social support services would be crucial 
in this regard. 

As an alternative to the use of isola- 
tion, many public prosecutors and state 
legislators in the United States have 
turned to criminal law. Such action is po- 
litically appealing. The criminal law typ- 
ically sanctions blameworthy individuals 
for their dangerous acts. Explicit penal- 
ties have been justified on grounds of ret- 
ribution, incapacitation, and deterrence. 

Certainly the transmission of a poten- 
tially lethal infection with forethought or 
recklessness falls within the scope of 
behaviors the criminal law already 
proscribes. 

From the perspective of those con- 
cerned with protecting freedom, the 
criminal law has many advantages over 
behavior-based isolation. While statutes 
permitting isolation typically employ 
terms such as “incorrigibility” and “re- 
calcitrance, ” criminal statutes must spec- 
ify the behavior being prohibited. The 
language of criminal statutes, if it is to 
survive judicial scrutiny in the United 
States, must avoid vagueness, always an 
invitation to unfair enforcement. Isola- 
tion statutes require predictions about fu- 
ture behavior-difficult at best (26)- 
while criminal statutes focus on behavior 
that has already occurred. In a similar 
vein, the standards of proof typically re- 
quired under criminal law before a depri- 
vation of liberty can occur are far more 
demanding than those required under 
public health law. And finally, unlike the 
indeterminate incarceration characteristic 
of isolation, criminal sanctions are gener- 
ally finite and proportionate to the grav- 
ity of the offense. 

Given these circumstances, would it be 
unreasonable for society to establish clear 
guidelines concerning the behaviors it 
will not tolerate in the context of the 
AIDS epidemic? Would not criminal laws 
to punish dangerous acts that risk trans- 
mission of HIV be desirable? As we shall 
see, the overreaching need to foster mass 
behavioral change and the difficulties in- 
volved in meeting the standards of the 
general criminal law might make benefits 
resulting from frequent recourse to the 
crude instrument of the criminal law 
problematic. 

In the United States there have been 
over 50 criminal prosecutions of HIV- 
infected individuals because of their be- 
havior. Many of these cases have been 
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brought against individuals who knew 
they were infected with HIV and had sex- 
ual intercourse without informing their 
partners. Others involved biting, spit- 
ting, kicking, splattering of blood, or do- 
nation of blood by an HIV-infected per- 
son. Several of the cases involved 
military personnel (23). (The Department 
of Defense orders HIV-infected personnel 
to refrain from unprotected sex and to 
inform their partners of their condition. 
Violation of such “safe sex orders” can 
result in charges ranging from disobey- 
ing a military order to assault with a dan- 
gerous weapon and attempted murder.) 

The outcomes of these cases point up 
the great difficulties involved in applying 
the general criminal law to an infectious 
disease. For one thing, in the nonmilitary 
cases involving sexual relations it has 
been very difficult to prove beyond a rea- 
sonable doubt (as required by U.S. crimi- 
nal law) that the accused intended to 
transmit HIV or acted with reckless disre- 
gard for his or her partner’s life. For an- 
other, in many cases (especially those not 
involving sexual relations) the risks of 
transmission posed by the acts cited have 
ranged from low to exceedingly remote. 
(None of the defendants prosecuted to 
date actually transmitted HIV) For these 
and other reasons, though there have 
been convictions, in the overwhelming 
majority of cases the prosecutions have 
been dropped or the accused individuals 
have been acquitted. 

Partly in frustration at the difficulty of 
obtaining convictions under the general 
criminal law, policy-makers have sought 
other ways to criminalize behaviors that 
threaten to transmit AIDS. They have 
sought to do this primarily by establish- 
ing AIDS-specific public health offenses. 
In this general arena, about half the 
states already possess public health laws 
that define engaging in sexual inter- 
course while knowingly infected with a 

sexually transmitted disease as a public 
health offense (27). However, these pub- 
lic health statutes were created to control 
the spread of syphilis and gonorrhea; 
most of them do not apply to HIV be- 
cause AIDS is not usually classified as a 
sexually transmitted disease (28). In re- 
sponse to this perceived legal “gap,” 
some state legislators are now seeking to 
have AIDS reclassified as a sexually 
transmitted disease. 

Also, several states have enacted 
AIDS-specific statutes. Modeled after 
older statutes designed to curb public 
health offenses, they apply solely to HIV 
transmission. These AIDS-specific stat- 
utes differ in scope, but all make it an 
offense for a person to knowingly engage 
in some type of behavior that poses a risk 
of HIV transmission-sexual intercourse, 
needle-sharing, blood donation, or, more 
broadly, attempting to transfer any 
“body fluid.” From the prosecutor’s per- 
spective, these statutes have a distinct 
advantage: There is no need to prove any 
specific intent. The elements of the crime 
are usually straightforward. The person 
knew he was infected with HIV engaged 
in well-defined risky behavior, and failed 
to inform his partner of the risk. 

Using this general approach, a statute 
would make the specified behavior a 
criminal offense only if all the following 
elements were present: (1) the person 
knew he was HIV-positive and had been 
counseled by a health care professional 
or public health official not to engage in 
unsafe sexual or needle-sharing behav- 
ior; (2) the person did not notify his part- 
ner of his HIV status or did not use bar- 
rier protection against an exchange of 
body fluids; and (3) the person engaged 
in sexual intercourse or needle-sharing. 
To establish the offense, it would not be 
necessary to prove either an intent to 
harm or actual transmission of HIV 

States may also seek to deter HIV-in- 
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fected individuals from intentionally do- 
nating blood or tissue by enacting public 
health sanctions. 

Overall, however, a morbid preoccupa- 
tion by policy-makers with coercive mea- 
sures, no matter how carefully crafted, 
might entail a diversion from the far 
more difficult task of fostering mass be- 
havioral changes and reinforcing those 
changes already made. The application of 
state coercion will make only the most 
limited contribution toward that goal. 
More important by far will be programs 
of focused education, voluntary testing 
and counseling, and treatment for drug 
dependence; and it will be through the 
success or failure of those efforts that the 
struggle against the further spread of 
HIV infection will be won or lost. To be 
sure, such public health measures will be 
less dramatic than invocation of the 
states’ coercive powers; but such mea- 
sures are the only ones that may prove 
effective in the face of AIDS. 

lenged. The task before us is to define a 
vigorous course of action that at once 
protects the public health and the rights 
of the vulnerable. That is the standard 
against which we will be judged, and 
against which history will judge the vital- 
ity of liberal societies at a time of crisis. 
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