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This article analyzes moral issues involving professional ethics in Brazil and pro-
vides appropriate up-to-date references to Brazil’s Code of Deontology (1984), Code
of Medical Ethics (1988), and civil and criminal codes. The analysis considers var-
ious trends that have emerged as a result of recent medical advances and discusses
bioethical issues in the areas of family planning, abortion, medical research on
human subjects, euthanasia, transplants, and professional confidentiality.

H uman existence, whether individual
or collective, is fundamental to all
the goods and interests protected by law.
And since life, bodily integrity, honor,
and liberty are the supreme values of hu-
man existence, their protection is a para-
mount duty of the State as it seeks to
fulfill its role of preserving and perpetu-
ating the species, maintaining ecological
equilibrium, and promoting the peace es-
sential to community survival.

Recent scientific discoveries and the
extraordinary pace of scientific and tech-
nologic development have unquestion-
ably increased man’s power to control
nature. But they have also increased the
threat to life. Furthermore, the advances
of science and technology have not gen-
erally been accompanied by comparable
advances in morality and ethics—creating
an imbalance that has tended to expose
contradictions inherent in human nature.

In other words, major scientific discov-
eries, if well used, can greatly benefit hu-
manity, but if misused they can also en-
danger or destroy it. Therefore, it is
incumbent upon the moral conscience of
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the scientific community to know how to
apply such discoveries properly. And it is
incumbent upon those who establish the
rules by which society lives, the technical
and legal authorities, to establish rights
and obligations that will lead to such
proper applications being made.

Within this context, it seems clear that
technical skills, which express the dia-
logue between the hands and the brain,
must be subordinated to reason and
knowledge, which regulate action so that
human nature is not demeaned but is
free to develop its full scope and poten-
tial. Here medical professionals pursuing
their mission of preventing, treating, cur-
ing, and minimizing human suffering are
at the center of attention. Their activity,
involving as it does the supreme individ-
ual values of life and health (activity
which because of its importance is sub-
ject to government supervision), creates
very close links between medicine and
the law.

At present, a wide range of medical ac-
tions posing possible risks to the rights of
individuals, social welfare, and basic hu-
man conditions are attracting consider-
able public attention. Such actions cut
across a wide range of fields—including
genetics (e.g., genetic alteration of micro-
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organisms, potential modification of hu-
man genes, release of genetically altered
organisms into the environment); human
reproduction (e.g., abortion, artificial in-
semination, birth control, sterilization);
medical research (e.g., experiments in-
volving human subjects); surgery (e.g.,
plastic surgery, transplant of organs and
tissues, transplant of bodily parts, use of
artificial organs); and termination of life
(e.g., euthanasia)—as well as involving
more general issues such as medical
confidentiality, the deliberate withhold-
ing of medical assistance, and medical
responsibility.

Much of the concern to date, and most
of the studies being performed as a re-
sult, are directed at ensuring the obser-
vance of well-defined ethical standards
derived from general principles that are
compatible with humanity’s best inter-
ests. Among other things, it seems clear
that medical studies and research should
be carried out using appropriate scientific
and technical controls that simul-
taneously safeguard the interests of the
researchers, their subjects, and society at
large.

More broadly, free exercise of the
medical profession involves actions that
cannot pertain exclusively to the private
sphere, given that from a legal stand-
point health and life constitute undenia-
ble and inalienable goods. Hence, it is
imperative that medical activities be reg-
ulated and that standards enshrined in
the so-called deontologic codes be im-
proved. At present these standards ap-
pear increasingly unrealistic and subject
to influence in many cases by marketing
technologies that contribute to undesir-
able distortions of medical practice.

Morality, strictly speaking, is not the
same as ethics. Morality involves ac-
quired behavior or the manner in which
behavior is learned by people in a social
setting; while ethics, far from being a se-
ries of rules and instructions, is the the-
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ory or science dealing with moral behav-
ior of people in society. Bioethics, then, is
the application of this same theory to the
practice of acts that affect human life—
that may help to improve, preserve, or
save it, or that can mutilate or destroy it.

In reality, the great prominence of
medical ethics in recent years has not
been due to any resurgence of moral,
philosophic, or theologic principles; nor
has it resulted from growing feelings of
responsibility arising within a medical
profession upset by the present health
care situation. Rather, medical ethics has
received greater attention because of
mounting public concern about the be-
havior of health professionals, especially
physicians. Indeed, it is often felt that
codes of ethics are merely being used as a
screen to conceal malpractice and medi-
cal errors; and some people have come to
believe that these codes are nothing more
than a device for maintaining physicians
as a class immune from judgment by the
community.

Every profession is anxious to appear
efficient. In the health sector, profes-
sionals such as doctors once had to com-
pete with healers, mothers, and others
before they were able to establish their
professional monopoly, exercise profes-
sional autonomy, and exclude inter-
ference from outside individuals and
judgments. From this point of view, it is
not so difficult to conclude that a physi-
cian should only be judged by other phy-
sicians, that any admission of medical er-
ror would amount to belittling the
profession, and that medical errors are,
above all, a product of the surrounding
system.

As medicine and medical technology
became increasingly specialized, how-
ever, physicians could no longer work
alone. Instead, they began to work with
and for the institutions that made their
activities possible. And as medical care
became increasingly expensive, the gov-



ernment and private companies came in-
creasingly to bear the costs of treatment.
Consequently, in large measure the phy-
sician came to trade his position as an
autonomous professional for that of an
agent of these institutions; and his work
came to reflect distortions created by
large corporations active in the sector.

Meanwhile, technologic advances in
medicine, juxtaposed with our present
disease-producing social crisis, have put
the physician in a difficult position. On
the one hand, many claims of technologic
efficiency have the aim of promoting
greater use of particular equipment, ma-
chines, and drugs to cure diseases. And
on the other, there is a fundamental con-
flict—for it seems clear that no matter
how sophisticated it becomes, medical
assistance is not going to solve the basic
social problems of the population.

The growing number of tests and other
exploratory techniques now available,
such as those used to assess people’s
genes in order to foretell future diseases
in a person or that person’s descendants,
are currently causing concern. If it were
possible to do something about such dis-
eases or prevent them from harming the
next generation, then these tests should
be carried out. However, since some of
these tests detect illnesses for which
there is as yet no treatment, it is arguable
whether the knowledge thus acquired is
really useful or of anything but limited
immediate value. Nevertheless, many
scientists believe that an awareness of fu-
ture health status (even if that status is
bad) may help people to plan their lives
better. In some cases, therefore, the bene-
fits outweigh the costs, and the resulting
good exceeds the risk. In addition, one
must consider whether or not the person
to be tested desires the test—because in
some cases, such as when an individual
is suspected of harboring the AIDS virus,
the person may not wish to undergo the
test.

Whatever the benefits, however, recent
studies show that such tests are tending
to become more common; and ongoing
research on such problems as Alzhei-
mer’s disease, depression, manic disor-
ders, schizophrenia, Huntington’s dis-
ease (a rare and fatal brain disease), ju-
venile diabetes, and others is raising new
and difficult questions in the fields of
medicine and law, in matters of human
intimacy and professional confidentiality,
and in many detailed sorts of decision-
making such as whether it is wise to tell
somebody he is suffering from a serious
disease, especially if it is incurable.

Deontology (from the Greek deon,
duty), defined as study of the individ-
ual’s moral obligations within the com-
munity, relates to moral action. Such ac-
tion is understood to be action that is
performed in the presence or with the
participation of another person, that in-
volves a choice of alternatives, and that
depends upon the influence of feelings,
the censorship of conscience, the means
employed, the ends sought, and the for-
mulation of judgments. In sum, such ac-
tions may be envisaged as depending
upon a structure of interconnected mo-
tives, will, goals, and results.

In addition to being encompassed
within this structure, moral action is also
subject to ethical concerns of the individ-
ual himself (conscience), and also of
class, community, nation, and history. As
this suggests, morality in general, as well
as morality relating to the health profes-
sions, is not the same at all times and
places. That is, it changes as values
change and as progress is achieved in in-
tegrating conscience and liberty into
moral action.

ETHICAL CONTROL: DISCIPLINE
OF THE HEALTH PROFESSIONS

In Brazil, the Federal Medical Council
and regional medical councils established
493
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by Decree Law No. 7.955 of 13 December
1945 are the bodies responsible for super-
vising medical ethics. They judge (and
when necessary discipline) members of
the medical profession, it being their
duty to promote fully ethical conduct by
the medical profession and to safeguard
the prestige and good standing of the
profession and its practitioners—in accor-
dance with Law No. 3.268 of 30 Septem-
ber 1957 and the regulations authorized
in Decree No. 44.045 of 19 July 1958.
Other health-related professions are su-
pervised in this manner by other federal
and regional councils. Over the past
three decades, three codes of medical
ethics have been approved in Brazil.
These are the Code of Medical Ethics ap-
proved on 11 January 1965, the Brazilian
Code of Medical Deontology approved
on 13 April 1984, and the current Code of
Medical Ethics, approved on 26 January
1988. The latter, containing 145 articles,
concerns itself with establishing funda-
mental principles regarding rights, re-
sponsibilities, prohibitions, and other
matters affecting the medical profes-
sion—including relationships between
the physician and the patient, the pa-
tient’s family, and other physicians; pro-
fessional confidentiality; remuneration;
medical research; publicity; issuance of
certificates and bulletins; and general
standards. Again, other codes of ethics
have been issued in recent decades for
the other health-related professions—
such as pharmacology, nursing, den-
tistry, etc.

FAMILY PLANNING

In no circumstances whatever is it right
for man to act contrary to the dictates of
his conscience. It is quite possible that
one may need to study a question fur-
ther, or that one’s conscience may be
wrong, but it will never be right to act
against one’s conscience. Whatever one
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may do in an attempt to determine what
the right action is, when the moment for
that action comes there is always the mat-
ter of personal responsibility. Nobody,
not even the Church, can exempt any-
body from having to follow their con-
science and accept responsibility.

Regarding human reproduction, the
State cannot impose mandatory birth
control. Without an inalienable right to
marriage and procreation, human dignity
cannot exist (Populorum Progressio, No.
37). However, public authorities, acting
within the limits of their powers, can in-
tervene by promoting relevant education
and taking other appropriate measures,
so long as they observe the requirements
of the moral law and respect the liberty of
spouses. The State should also see that
those who need it receive appropriate in-
formation and education regarding the
methods that Christian morality permits
for purposes of responsible birth control.
Poverty cannot be a reason for discrimi-
nation in this matter.

Because the concept of human dignity
presupposes an inalienable right to pro-
creation, parents have the right and the
duty to decide how many children they
will have—in other words, to exercise re-
sponsible parenthood and to use family
planning. Indeed, responsible parent-
hood of this sort is necessary, not only for
social welfare, but also for purposes of
providing a balance between population
growth and human and economic
resources.

All too often, accelerating population
growth complicates the problem of devel-
opment; it is for this reason that studies
and research in the area of human repro-
duction are urgently required. However,
population policy is only a part of general
development policy, not an alternative to
it. And final decisions involving practical
action with regard to responsible parent-
hood depend on the individual con-
science of each person; nobody should be



forced or induced to act against his own
wishes.

It should also be noted that family
planning does not necessarily mean
“limiting the number of children.”” A
well-planned family may contain 10 or
more children, provided that they live in
hygienic and healthy conditions and
have the necessary social and economic
support to guarantee their education and
livelihood.

It may be asserted that law, religion,
sociology, and politics are all in agree-
ment with the important concept of re-
sponsible parenthood. The Encyclical
Humanae Vitae, broader and more enlight-
ened than Casti Conubii, defends birth
control as legitimate and in a number of
places speaks of ‘‘responsible parent-
hood.” Hence, disagreement among the
various schools of thought is not about
family planning itself, but rather about
the methods used to provide reasonable
spacing between pregnancies.

There is nethmg illegal about family

planning as such in any branch of Bra—
zilian law. It is no crime to provide guid-
ance to spouses regarding birth control
practices, or for them to act on such guid-
ance so long as the couple’s liberty is re-
spected. However, surgical sterilization,
when not performed at medical direc-
tion, involves the destruction of the re-
productive function, and therefore does
grave bodily harm. There can be no justi-
fication for such action, even when it is
based on the written consent of the wife
or husband, since life and health are un-
deniable and inalienable goods.

The laws governing the organization
of health systems in the states of Acre,
Alagoas, Amazonas, Bahia, Ceard, Es-
pirito Santo, Goids, Pard, Paraiba, Piaui,
Rio Grande do Norte, Rond6nia, and
Sergipe already contain the following
stipulations:

® Measures to protect the health of

mothers and children shall always
have as their guiding principle the
strengthening of the family, and any
actions in this area must be
grounded upon ethical and human-
istic foundations.

* No steps shall be taken that may af-
fect the offspring except on the basis
of a medical recommendation to that
effect designed to protect the
mother’s health and based on the
freely expressed assent of the
parties.

Article 226, Paragraph 7 of the 1988
Constitution of the Federal Republic of
Brazil states the following: ‘‘Based on the
principles of human dignity and respon-
sible parenthood, family planning is the
free decision of the couple, it being the
State’s function to provide educational
and scientific resources to enable this
right to be exercised, any form of coer-
cion by public or private institutions be-

it '
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ABORTION

According to the Brazilian Civil Code,
the rights of the fetus are protected from
the time of conception (Article 4). In ad-
dition, the Criminal Code (Articles 124 to
127) makes it a crime to cause an abor-
tion, except in two situations described in
Article 128, as follows: “‘Article 128—An
abortion performed by a doctor shall not
be punished when: (I) there is no other
way of saving the mother’s life; (II) the
pregnancy results from rape and the
abortion is preceded by the consent of
the mother or, when she is incapable, her
legal representative.”’

Hence, legal abortion performed by a
doctor, known as “‘necessary abortion,”’
is performed to save the life of the
mother or to avoid the birth of an off-
spring resulting from rape. In this man-

ner the Criminal Code recognizes two sit-
495
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uations in which abortion is not a crime,

one depending on a medical opinion and
the other on emotional considerations,

it URIATI U SRIVLURNar LRLteRReialil

However, the wording of Article 128 is
excessively simplistic and leaves scope
IUI' LrlIIllIldl dUUfIlUIl ulut:eu, o1ne camn ar-
gue that the existing provisions should
be amended to make it impossible for cer-
tain unscrupulous professionals to take
advantage of them and practice illegal
abortions on the grounds that heroic
steps are being taken to save a life.

The draft Criminal Code (Special Sec-
tion), published in October 1987 by the
Mlnistry of Justice to encourage com-
ment, provides for the possibility of so-
““eugenic abortion”” when there
are good grounds, certified by two doc-
tors, for believing that the fetus shows
signs ot serious and irreversible physical
or mental anomalies, provided that prior
consent has been given by the pregnant
woman or, when she is incapable, by her
legal representative and, if she is mar-
ried, by her spouse.

However, the legality of a necessary
abortion does not depend on the consent

Af o mvwagnand pramsan ar ~fF dhied o
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ties, since in the rlght circumstances it is
fully protected by the law and by the pre-
cepts governing medical science. Nev-
ertheless, current medical progress is
steadily reducing the criteria justifying
abortion as a means of preventing death
of the mother.

Some people feel that the type of “‘nec-
essary’’ abortion performed in connec-
tion with rape—also known as “‘senti-

mental’”’ or abortion-—can no

longer be justified, because it gives the
physician the right to take a life. And in
Sﬁcn cases tnere are uedny no circum-

stances that could be deemed to make
abortion a medical necessity. It is also
said that it is extremely difficult to prove
rape, and that for a doctor to terminate a
pregnancy on these grounds is a simple
way of obtaining an immediate abortion.

U, | P |
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“moral’”’
moral
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From the standpoint of the criminal
law, there is no need for a conviction of
rape to be obtained in order for the abor-

tion to be permitted—it is enough for
there to be Convincing proof of the exist-
ence of a sexual offense. One reason is
that charges are not brought in rape cases
unless a complaint is filed, with two ex-
ceptions. That is, proceedings are
brought via public action (Article 225 of
the Criminal Code) if the victim or her
parents cannot meet the costs of filing
suit without using funds essential for
their support, or if the crime involves
abuse of a father’s legal authority or
abuse of a stepfather’s, teacher’s, or
guardian’s position. (In the former case,
action by public authorities depends on
representations made by the victim or
her legal representative.)

Nelson Hungria, in his Comments on the
Criminal Code (vol. 5, p. 313, 1958), says
“If criminal proceedings are in progress
against the accused rapist, it would be
advisable for the judge and representa-
tive of the public prosecutor to be consul-

ted, since their approval will not be re-
friced i€ thara ic guiff:
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the preventive detention of the ac-
cused.”” And again: "“In practice, to avoid
abuses, the doctor should only act on the
basis of conclusive evidence of the al-
leged rape, unless the offense is common
knowledge or the rapist has already been
convicted. In the meantime, if the doc-
tor’s knowledge of certain circumstances
is such as to justify a reasonable belief
regarding the possibility of rape, no
blame will be attached to him should the
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allegations subsequently prove to be un-
true. In such circumstances it is only the
pregnant woman who will be criminally
liable.”’

Regarding ethical codes, Article 54 of
the Medical Ethics Code published in
1965 reads as follows: ““The doctor must
not perform an abortion except when
there is no other way of saving the



mother’s life or when the pregnancy is
the result of rape, and then always only

aftor rocoivine the evnreoge concent of the
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mother or her legal representative. Par.
(1): In either of these situations provided
for in the law, the doctor may only act
after conferring with at least two other
colleagues. Par. (2): A record in triplicate
shall be kept of this conference, one copy
being sent to the Regional Medical Coun-
cil and another to the clinical director of
the establishment in which the operation
is to be performed with the third remain-

inc in pgccpemnﬂ of the doctor who is

ing ssession of the doctor who is
performing the operation.””

The Brazilian Code of Medical Deontol-
ogy, approved by Resolution CFM No.
1.154/84 of 13 April 1984, merely pro-
hibits doctors ““from failing to comply
with the specific legislation regarding
cases of abortion’” (Article 12) and from

“‘performing, except in cases of urgency
or emergency, any medical procedure
without the prior consent of the patient
or her legal guardian” (Article 24). The
current Code of Medlcal Eth1cs, ap-
proved in 1988, omits any reference to
abortion.

A number of increasingly insistent ef-
forts have been made, using false argu-
ments, to obtain support for an unaccept-
able legal protection of abortions, the
most prominent claim being that clandes-
tine abortions must be countered by le-
galizing or decriminalizing the practice.
However, it can be argued to the con-
trary, on the basis of statistical evidence,
that permissive laws do not eliminate

Alandacking nnoaratinne hitd inctoad meno
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duce a staggering increase in the ratio of
abortions to live births.

EXPERIMENTS AND MEDICAL
RESEARCH

The Code of Medical Ethics currently
in force in Brazil prohibits doctors from
participating in any kind of experiment

on human beings for military, political,
racial, or eugenic purposes. It also bars

aynorimeantal use of anv treatment not
expermentas Of any ddeaiintnt noe

yet approved for use in Brazil without
proper authorization from the competent
bodies and consent of the patient or per-
son responsible. Such consent must be
“informed’” consent, in that the patient
or person responsible must be duly in-
formed of the relevant circumstances and
possible consequences of the treatment
before his or her consent is obtained.

The same code also prohibits any at-

temnt bv a nhvsician to seek pm‘enna] ad-

tempt by a physician to seek personal ad
vantage or commerc1al gain from those
financing medical research in which the
doctor is participating. It requires that all
medical research on human beings be ap-
proved and monitored by a committee
that is not dependent upon or subordi-
nate to the researcher in any way. It bars
performing or participating in medical re-
search that puts the patient at risk by sus-
pending or stopping approved forms of
treatment. And it prohibits any experi-
ments involving new clinical or surgical
treatments upon patients with incurable
or terminal disease, unless there is rea-
sonable hope of its being beneficial with-
out imposing additional suffering.

More recently, in Resolution No. 1 of
13 June 1988, the National Health Coun-
cil of the Ministry of Health issued regu-
lations governing research in the health
field. Specific matters covered include
ethical aspects of research on human be-
ings; utilization of new forms of treat-
ment, diagnosis, therapy, and rehab-

ilitatinn: 11c0 aof 11indor.aon cithiocke  inAds
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viduals not in a position to give informed
consent, women of childbearing age, and
pregnant women; tests performed dur-
ing pregnancy, childbirth, the puer-
perium, and lactation; research on indi-
viduals where something less than full
and spontaneous consent may be as-
sumed; research involving corpses, parts
of the human body, organs, tissues, and



organ and tissue by-products; phar-
macologic research; research employing

nathaoonic micraoroanieme or biolooic
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material that may contain them; research
that entails the engineering and handling
of recombinant nucieic acids; and re-
search employing radioactive isotopes as
well as devices and generators producing
ionizing electromagnetic radiation. This
National Health Council resolution deals
with the activities of ethics and biological
safety committees, as well as with re-
search conducted by health institutions

generally, and contains rules governing
such work.

In this way, the resolution has filled a
gap in Brazil Uy auult:::.bulg the issue of
medical research on human subjects.
This issue has been arousing social con-
troversy—because it may entail abuses,
may represent a threat to man’s physical
integrity or health, and may involve ille-
gal acts even after voluntary consent has
been obtained. Failure to observe these
regulations may constitute violations of
an ethical-disciplinary or criminal nature

(crime of direct or immediate danger, Ar-
tiela 132 of thae Criminal Cade) or of a
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health-related nature, contravening Law
No. 6.437/77.

EUTHANASIA

The current debate over euthanasia is
both necessary and inevitable. Even in
Brazil, medicine has already reached that
paradoxical point where it is possible to
prolong life but not to bring an individual

hack fram a vooatative cbata
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Euthanasia, a word whose meaning
signifies ““good death,”” ““induced death,”
or, more simply, the ““right to kill,”” finds
no support in Brazilian law or in the pos-
tulates of medical ethics. Indeed, eutha-
nasia offends the national conscience,
which cannot accept as lawful the right to
die or the right to kill, since they contra-
vene morality, customs, and public law.
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On this point the current (1988) Code
of Medical Ethics stipulates that a physi-

cian muct 11eo all the diaonoctic and treat-
cian must use ail e qiagnosige ang reat

ment resources at his disposal on behalf
of the patient; it also prohibits him from
employing, under any circumstances,
means intended to shorten the patient’s
life, even at the request of the patient or
whoever is legally responsible for him
(Articles 57 and 66).

Furthermore, the Brazilian Penal Code
punishes homicide, with which eutha-
nasia can be equated because it involves

the crime of * l(!"n‘\g somebodyvy.”” It is not

suicide, although paradoxically it may
have the characteristics of the crime re-
ferred to in Article 122 of the Penai Code,
namely “‘assistance, inducement, or in-
stigation to commit suicide.”” In addition,
euthanasia is a civil offense because it
causes harm to somebody (Civil Code,
Articles 159 and 1.549).

In the light of all this, there is no possi-
bility of legitimizing euthanasia or of giv-
ing a doctor or anyone else the right to
perform it, even if he were invested with
excellent motives—assuming that this

wore nazaihle
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although at-
tempts might be made to show that a
doctor, in refraining from treating an in-
curable patient, was not committing eu-
thanasia, the mere failure to provide
treatment could lead to ethical and disci-
plinary action as well as civil and criminal
penalties.

The purpose of the law is to promote
the common good and ensure that each
individual may fully enjoy his rights.
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physical and moral safety, as well as ef-
fective protection against aggression and
violence. Since life is our most prized
possession, the law only performs its
protective mission when it prescribes se-
rious penalties for those depriving others
of their lives. Consequently, the decrimi-
nalization of euthanasia, so as to permit
advancing the deliberately ““anticipated”’
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death of a sick person on grounds of pre-
venting suffering, even with the victim’s
consent (or that of immediate family
members), offends greatly against both
Christian morality and the law.

TRANSPLANTS

Transplants of human body parts, or-
gans, and tissues have raised a variety of
technical, scientific, legal, moral, and
theologic questions that must be dealt
with by physicians, transplant donors,
and transplant recipients. The subject is
rife with all sorts of implications relating
to life and death: the abnegation of the
donor, the hopes of the recipient, the no-
tion that part of a corpse may save a life,
and so on. The most controversial issues
relate to authorization for the transplant.
Among other things, should the express
authorization of a living donor be re-
quired or not?

In Brazil these issues are governed by
Law No. 5.479 of 10 August 1968, which
many people believe leaves much to be
desired. The deficiencies cited relate
mainly to the criteria used to determine
death, the form in which donations are
made available, authorization for trans-
plants in cases of suicide and accidents,
and the summary manner in which it
deals with the range of operations in-
volved. At present a number of bills are
being discussed in the National Con-
gress, but so far none has been
approved.

In any event, it would seem that a
sound code on transplants must establish
five prerequisites—real necessity; profes-
sional confidentiality; exclusion of sensa-
tionalistic purpose; absolute confidence
that the operation is not an experiment
on human beings but only and indisputa-
bly a therapeutic action on behalf of the
patient; and finally, reliable determina-
tion of the death of a potential donor,

which is absolutely essential in such
circumstances.

MEDICAL SECRECY—
PROFESSIONAL
CONFIDENTIALITY

Medical secrecy is strictly regulated by
criminal law, the penal code, civil law,
and medical deontology. However, there
are permitted exceptions and a wide
range of complications causing uncer-
tainties that, in many cases, the law does
not admit.

One reason for such complications is
this: Clearly, maintaining confidentiality
in the exercise of a profession is designed
above all to protect and defend moral and
material goods. Hence, the State should
see to it that individuals find solutions
while preserving this secrecy. In some
cases, however, community interest
needs to take precedence over individual
interests, though it is not always easy to
determine which those cases are.

According to the Criminal Code (Arti-
cle 154), anyone who reveals facts of
which he is aware as a result of his func-
tion, office, or profession without proper
cause, and thereby actually or potentially
harms another person, is liable to a
prison term of three months to two years
or a fine of 1,000 to 10,000 cruzados. On
the other hand, a doctor who fails to in-
form the public authorities of a disease
whose notification is compulsory is liable
to a prison term of six months to two
years or a fine of 500 to 3,000 cruzados
(Article 269).

The criminal law also precludes *“fail-
ure to communicate to the competent au-
thorities. . .[a] public offense, of which
he was aware in the exercise of medicine
or another health-related profession, pro-
vided that the offense does not result
from the act of representation and the
communication does not expose the cli-
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ent to criminal proceedings. Penalty: fine
of from 300 to 3,000 cruzados.”

Meanwhile, the Civil Code (Article
144) states that ‘“Nobody may be obliged
to state facts regarding which, as a result
of his status or profession, he should
keep secret.”’

Chapter IX of the current Code of
Medical Ethics approved in January 1988
and published in the Official Gazette on
26 January of that year prohibits the fol-
lowing physician actions:

® “‘Article 102—To reveal information
he knows by virtue of exercising his
profession—except for just cause, le-
gal obligation, or express permission
of the patient.

Sole paragraph: This prohibition
remains in effect: (a) Even when the
information is public knowledge or
the patient has died. (b) When he
gives evidence as a witness. In this
situation, the doctor shall appear be-
fore the authorities and state why he
cannot testify.

e ‘Article 103—To reveal professional
secrets pertaining to a patient who is
a minor, including to his/her parents
or legal guardians, provided that the
minor is capable of assessing the
problem and arriving at a solution to
it on his/her own, except when not
revealing the information may harm
the patient.

» ‘‘Article 104—To refer to identifiable
clinical cases; to exhibit patients or
their pictures in professional an-
nouncements or in the dissemina-
tion of medical matters on radio or
television programs, in movies, or in
articles, interviews, or reports in
journals, magazines, or other
publications.

» “’Article 105—To reveal confidential
information obtained during medical
examinations of workers, even when
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requested to do so by managers of
enterprises or institutions, unless
keeping silent jeopardizes the health
of the employees or the community.

* ““Article 106—To provide insurance
companies with any information re-
garding the circumstances of death
of any patient except that contained
in the death certificate itself, without
the express authority of the legal
representative or heir.

e ““Article 107—To fail to instruct his
assistants or ensure that they ob-
serve professional secrecy as stipu-
lated by law.

e ““Article 108—To facilitate the han-
dling and inspection of dossiers, pa-
pers, and other notes of medical ob-
servations that are protected by
professional secrecy by persons not
similarly obligated.

» ““Article 109—To fail to preserve
medical secrecy in collecting fees by
legal or other means.”’

In legal terms, if one is to determine
that professional confidentiality has been
violated, it is necessary to show that (a) a
secret existed that was known to the vio-
lator by virtue of his function, office, or
profession; (b) revelation of the secret
could potentially harm someone; (c)
there was no just cause for violating con-
fidentiality; or (d) there was fraudulent
intent.

From the standpoint of the criminal
law, the willful factor in the crime occurs
when the agent has a free and knowing
desire to cause harm to another person (a
directly criminal act) or when he risks
causing harm even if not intending a
harmful result (a potentially harmful act).
In the latter case there is a basis not for
legal punishment but for blame (for neg-
ligence, malpractice, or imprudence).

The notion that a just cause can be suf-
ficient to overrule the commitment to



confidentiality in keeping medical secrets
depends, essentially, upon moral or so-
cial benefit that does or does not support
such action, assuming considerable mo-
tivation capable of justifying the viola-
tion. In this context, a “/secret’’ is under-
stood to mean something known by one
person or a limited number of people
with an interest in keeping the knowl-
edge hidden, because its revelation could
cause harm. Similarly, ‘‘medical confi-
dentiality’”” means the secrecy that the
medical professional is obliged to main-
tain regarding certain facts he knows as a
result of exercising his profession, with
the aforementioned exceptions in special
cases.

The principal reason for observing
medical confidentiality is to gain the con-
fidence of the patient, whose information
is essential to ensure sound diagnosis
and efficient treatment. And although
justification on these grounds may seem
less than absolute, there are those who
maintain that a doctor’s duty is absolute
and leaves him no discretion.

Other more flexible positions derive
from the modern notion that since life
and health are goods protected by the
State and medicine is rapidly becoming a
true public service, the public interest
should prevail over private interests.
Therefore, in certain cases there is justi-
fication for breaking both traditional
medical confidentiality and the portion of
the Hippocratic Oath that says ‘““What I
may see or hear in the course of the treat-
ment or even outside of the treatment in
regard to the life of men, which on no
account must be spread abroad, I will
keep to myself.”

To demonstrate changing attitudes to-
ward stringent medical confidentiality it
has become customary to cite current
practices such as the televising of very
complex operations or the publicizing of
medical announcements through the
mass media. Consideration must also be

given to the fact that society has perti-
nent interests; what is at stake is the right
of the community to mitigate the rigor of
medical secrecy in its absolute form.
Medical professionals have duties and
obligations that are more important than
their individual commitments, since their
science and art are daily assuming an in-
creasingly public character. To remain si-
lent, for example, when an innocent per-
son is condemned appears absurd, an
unjust act of complicity.

Nonetheless, it should be noted that
breaking the confidentiality that should
govern the practice of medicine occurs
only exceptionally, in very special situa-
tions, or when the law, recognizing a
higher right to be protected, allows confi-
dentiality to be broken.

Some authors like to enumerate situa-
tions in which laws made in the collective
interest require that medical secrecy be
broken, such as, for example: (a) in com-
pleting a declaration of birth or a death
certificate; (b) to prevent a marriage, in
the case of certain diseases that may en-
danger the health of one of the spouses
or their offspring; (c) in declarations re-
garding communicable diseases; (d)
when an illegal (criminal) act is involved;
(e) in cases of child abuse, where injuries
or diseases are involved that require care
by the family and involve third parties;
(f) in medico-legal examinations; (g) in
dealing with criminal abortions; (h) in le-
gal proceedings to collect medical fees;
and (i) in providing information for hos-
pital records.

Medical secrecy must be preserved
principally to protect the interests of the
patient, not just the reputation of medical
science. On the other hand, it cannot be a
crime to break medical confidentiality
when there is a need to protect a more
relevant contrary interest.

The legal basis for medical secrecy is
the result not of a private interest con-
tract but a public order stipulation. To re-
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main silent against the interests of jus-
tice, for example, would be to give
secrecy the character of complicity. As
this shows, the idea that professional se-
crecy can never be broken cannot be rec-
onciled with modern social realities or
with public order—and so, in the face of
pertinent social concerns, the precept be-
comes relative. Accordingly, modern le-
gal thinking is not so strict as it used to be
when such rigor is prejudicial to discov-
ering the truth, or when it runs counter
to what preserves the moral and social
order and collective social welfare.

In practice, various situations arise that
raise the issue of medical confidentiality.
Along with the obligation to cure the
sick, a physician is also obliged to protect
other people against certain diseases. For
example, a physician may learn that a pa-
tient with a contagious disease is reluc-
tant to stop going to work—in which case
he may be obliged to inform the compe-
tent authorities of the situation. Or, para-
doxically, it may be necessary to break
confidentiality to protect the patient’s
health or life. For example, a psychiatrist
may determine that it is reasonably likely
that a mental patient will try to kill him-~
self. In such a case it is his duty to com-
municate this fact to the patient’s family.

In general, however, the most complex
questions tend to involve certain impera-
tives of law and justice. Within this area
there are some cases in which the doctor
must only respond to what he has been
asked, and others that can only be re-
solved by the submission of his clinical
report, which thereby releases him from
any future responsibility.

Regarding epidemiologic surveillance,
Article 10 of Law No. 6.259 (30 October
1975) provides that compulsory notifica-
tion of diseases involves confidentiality
binding upon the health authorities re-
ceiving the information. According to the
sole paragraph of this Article, ‘‘Patients
suffering from diseases whose notifica-
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tion is compulsory may only be identi-
fied, outside medical and health circles,
in exceptional circumstances involving
major risks to the community, at the dis-
cretion of the health authorities and with
the prior knowledge of the patient or
those responsible for him.’” Failure to ob-
serve this rule is a violation of the health
regulations and makes the agent subject
to the penalties provided for in Law No.
6.437 of 1977 as part of an administrative
process providing ample safeguards to
defend the identified patient. Here, then,
is an instance in which the legislators de-
cided to defend medical confidentiality
while making its observance less than ab-
solute in cases involving serious potential
risks to the community.

In closing this overview of confiden-
tiality issues, it seems appropriate to note
the ethical questions raised by the spread
of AIDS in Brazil. In particular, this has
presented physicians with a conflict be-
tween protecting their patient’s welfare
by maintaining professional confiden-
tiality and preventing the infection and
death of other people by breaking it. This
problem has led Brazil’s Federal Medical
Council to issue a recent statement as-
serting that ‘“the desire of the patient
who does not wish his condition to be
revealed to family members must be re-
spected. The ban on this secrecy being
broken remains in effect after the pa-
tient’s death, but special situations exist
that can give rise to exceptions.”’
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The Second Conference on International Travel Medicine will be held in
Atlanta, Georgia (U.S.A.), from 9 to 12 May 1991. The conference is being
cosponsored by the World Health Organization, the World Tourism Orga-
nization, the U.S. Centers for Disease Control, the Emory University
School of Medicine (U.S.A.), and the London School of Hygiene and Trop-
ical Medicine (U.K.). Topics to be discussed include the following: over-
view of health risks for travelers and individual preventive measures;
malaria; travelers’ diarrhea, respiratory diseases, and other infections;
AIDS and other sexually transmitted diseases; vaccine-preventable dis-
eases; vaccines, immunoglobulins, and chemoprophylaxis; noninfectious
diseases, including jet lag and motion sickness; accidents and injuries; en-
vironmental health hazards; health promotion for travelers; and medical

Scientific inquiries should be addressed to: Dr. Hans O. Lobel, Mailstop
F12, Centers for Disease Control, Atlanta, GA 30333, U.S.A. (fax no.
404-488-4427). Program and registration information are available from:
Second Conference on International Travel Medicine, 104 Woodruff Health
Sciences Administration Building, 1440 Clifton Road NE, Atlanta, GA

Source: World Health Organization, Wkly Epidemiol Rec 65(44):341-342, 1990.
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